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THESCHOOXERLA XIXFA, Etc.,

THOS. P. WHITELAW,
Claimant and Appellant,

vs.

THE UNITED STATES,
Libellant and Appellee.

BRIEF ON BEHALF OF UNITED STATES

STATEMENT.

The appeal in this case is from the decree of United

States District Court of the District of Alaska, con-

demning as forfeited the defendant vessel, for violation

of Sec. 1956, R. S., as amended March 2, 1889. (25

St. L. 1009; 2dE. Sap. R. S., 1874-91, p. 701).

Sec. 1956, R. S., is as follows:

•' Sec. 1956. No person shall kill any otter, mink,

*' marten, sable, or fur seal, or other fur-bearing animal

" within the limits of Alaska Territory, or in the waters

' thereof ; and every person guilty thereof shall, for

" each offense, be tined not less than two hundred, nor

" more than one thousand dollars, or imprisoned not

'' more than six months, or both, and all vessels, their

' tackle, apparel, furniture and cargo, found engaged in

" a violation of this Section, shall be forfeited."

The amendment above referred to, occurs in Sec, 3

of an Act entitled, "An Act to provide for the protection
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of the Salmon Fisheries of Alaska ;
approved March 2,

1889. (Sup. R. S., 1874-91, p. 701.)

It is as follows:

" Sec. 3. That section nineteen hundred and fifty-six

" of the Revised Statutes of the United States is hereby

" declared to include and apply to all the dominion of the

" United States in the waters of Behring Sea."

The libel charged the seizure of the vessel by the

United States officers on or about the 14th day of July,

1 89 1,at or near North West Point, St Paul's Island, and

in Behring Sea, on the high seas, about ten miles distant

from shore; and at the time of said seizure she was en-

gaged in killing fur seals within the limits of Alaska

territory. (Tr., pp. 1 and 2.)

The claimant took and filed formal exceptions to the

sufficiency of the libel on the following grounds:

" I. The Court has no jurisdiction over the subject

" matter, the alleged offense having been committed be-

'' yond the limits of one marine league from the shores

"of Alaska."

" 2. That the Act under which the said schooner

" is seized, was unconstitutional, in so for as it re-

" stricts the free navigation of Behring Sea, for fishing,

' hunting and sealing purposes, beyond the limits of one

" league from shore." (Tr., 13.)

The order of the Court upon these exceptions does

not appear in the transcript, but in his petition for ap-

peal, the claimant states: " That on the hearing of said

of said exceptions to said libel of information, such pro-
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ceedings were had in said cause, that on the first day of

October, 1891, the said District Court ordered that the

said claimant and appellant answer further, and appel-

lant thereupon filed his answer ••' ''' ." (Tr., p. yi,

et seq.) This supports the presumption which attends

the Court, as to regularity of its proceedings, and it may

therefore be assumed that the Court overruled the ex-

ceptions.

The answer (Tr., p. 14) denies that the vessel was

seized within the jurisdiction of the Court, or within the

District of Alaska. It does not deny the killing of the

fur seals, but denies the killing in the territory and

waters of Alaska, in violation of law^ and after having

been furnished with a copy of the proclamation of the

President.

The answer also affirmatively avers that after the pro-

clamation of the President was furnished, and at the

time of seizure, she was engaged in whaling in the Beh-

ringSea. (Tr., pp. 14, 15 )

At the trial claimant objected to the admission of cer-

tain documentary evidence, which objections were over-

ruled, claimant's proctor excepting. (Tr., p. 16. ) No
assignment of error embracing this ruling is presented

by record or by brief of counsel.

The findings of the District Court are (Tr., pp, 51,

" First. That on 6th day of July, 1891, and thereto-

" fore the master and crew of defendant vessel were

" engaged in killing, and did kill fur seal in that por-

" sion of Behring Sea, ceded by Russia to the United
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"States by treaty of 1867, and within the waters of

*' Alaska, in violation of Sec. 1956 of the Revised Stat-

" utes of the United States and of the other Actsof Con-

" gress and the proclamations of the President of the

" United States thereunder."

The second finding is to the effect that the seizure

was made in said waters ; the third finds that the seiz-

ure was made by direction and authority of the Treas-

ury Department of the United States; the fourth, that

the vessel was an American vessel, and the fifih. that

upon seizure the vessel was delivered to the proper

United States Marshal, "and is now within the jurisdic-

tion of this Court."

I.

Question to be Certified to Supreme Court.

From the foregoing statement it appears that the ju-

risdiction of the District Court from the bemnninc: and

throughout, was and is challenged.

See allegations of libel, exceptions and answers of

claimant, and findings of judge above referred to; also

opinion of Judge Bugbee, who tried the case (The La

Ninfa, 49 F. R. . 575, and the brief of Messrs. Page &
Eells (the appellant's attorneys here) from beginning to

end.

The jurisdiction of a Court in a given case depends

upon two conditions : First, whether the acts com-

plained of occurred within certain physical boundaries,

and secondly, the application of the powers of the

Court, under law, to ihn prescribed territory.
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It was necessary for the Court below to determine

whether the acts charged were committed within the

territory of Alaska, or its waters, etc.; that is to fix the

place of the occurrences; and to decide whether the place

so ascertained was such that the Court had power to

punish for such acts. It may be that if the Court had

determined that the acts had not occurred in the Alaska

territory or waters, or the Behring Sea, that would have

been a defense—but it was determined otherwise. And

the question for review, now presented is as to the cor-

rectness of that determination.

In re Cooper^ 143 U. S., 472, and 138 U. S. 404.

That the jurisdiction of the District Court was an issue

See

Railway Co. vs. Swan, 1 1 1 U. S., 379.

Am. Sngar Rf'ig Co, vs. Johnson, 9 C. C. A.,

1 10, S, C. 60, F. R., 503.

U. S. vs. Jahns- 15 Supr Court R., pp. 39.

41.

Inasmuch as in this case, the Court below decided the

question in favor of plaintiff and against the defendant,

and plaintiff had judgment, the question ought to be cer-

tified to the Supreme Court under the third head or rule

prescribed in U. S. vs, Jahns, supra.

II.

Section 1956 R. S. as Amended Should be Con-
strued to Prohibit the Acts Charged.

In re Cooper., 143 U. S., 474.

In this case the schooner Sayward had been con-

demned by the District Court of Alaska, for
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a violation of the same section as the one

at bar. The Hbel answer, and findings were

substantially if not literally (except names of parties) in

the same language as in the present case. An appeal

had been taken from the judgment to the Supreme

Court, and voluntarily dismissed by appellant. And

the case was heard upon writ of Prohibition, subse-

quently issued.

The opinion by Mr. Chief Justice Fuller, discusses

at length the meaning of the language of Section 1956,

R. S., and the effect of the amendment, and holds, as

a matter of law, that the finding that the acts occurred

in that portion of the Behring Sea ceded by Russia to

the United States by the treaty of March, 1867, and

within the waters of Alaska, accorded with the language

of the said section and amendment and with the ^con-

tentions and assertions of the political power of the

Government, the exercise of which the courts were not

at liberty tu controvert or question (Opinion, p. 503),

(^Queen vs.Keyn, Snows Cases on International Law, 65,

66.)

IIL

International Arbitration—Award.

It will have been observed that the acts complained

of in the case of the Sayward, involved in In. re Cooper,

stipra, were committed at a time when a diplomatic cor-

respondence was going on between the United States

and Great Britain, respecting the extent of the jurisdic-

tion of the United States ia the waters of Behring Sea,

which correspondence was pending when the libel was
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filed. The subject matter of THcrrespondence and4H9

the different questions arising from it, had not yet been

determined at the time of the seizure of the "La Ninfa,"

but as appears by the Proclamation of the President, at

this very time an agreement had been entered into by

the United States and England to submit, in vafious

forms, the question of the jurisdiction of the United

States in the Behring Sea beyond the marine league, to

what was known as the Behrinof Sea International

Board of Arbitration. The agreement referred to, was

quoted in the Proclamation itself. At the time the ap-

peal in the present case reached this court, the award of

the Board of Arbitration had not been made, and at

that time the United States was assertino- its contention

before the said Board for its jurisdiction over waters

ceded by Russia to the United States in 1867, extend-

ing, of course, beyond marine league. In August, 1893,

the Board rendered its award over-rulino- the claim of

the United States and asserting that they had no right

to protection of, or property in, the seals frequenting the

islands of the United States in Behring Sea, when she

same are found outside the ordidary three-mile limit.

(Snow's Cases on International Law, p. 526.)

It becomes important, therefore, to determine what

effect, i^ any, this award had upon the present proceed-

ing, and whether the status of this case is such that the

Court can decide the case in favor of the appellants with-

out encroaching upon the political power of the Govern-

ment, in the light of its pres'^nt contention as to the

question involved.

It docs not follow that the Government will accept the
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award of an arbitrator merely because a matter has been

submitted to arbitration and the award has been made.

Among the instances where the Government has reject-

ed such an award, I will only refer to the award of the

King of the Netherlands, under the 5th Article of the

Treaty of Ghent. The difference between England and

the United States as to our Northeastern boundary was

the matter referred. The award was adverse to the

claim of the United States, and the last named nation

declined to accept it. (3 Wharton's International Law

Digest, Sec. 316, p. 74.)

It must be admitted that Congress itself has adopted

certain recommendations made by the Board, by enact-

ing laws in accord therewith, protecting the Government

of the United States in the matter of the killing of fur

seals, but as this is in the line of the oricrinal conten-

tions of the Government, it detracts from the force of

the claim that the origrinal claim has been abandoned.

It cannot be, and I do not understand that it is claimed

that the award in this case has the effect of a judicial

decision, nor even as a judicial authority in the absence

of evidence showing that such award was formally ac-

cepted and included the specific property here involved.

(Bar's International Law, Sec. 468.)

IV.

Award of International Board Did Not Include or

Involve Any question of Extra Territorial

Jurisdiction of United States Over Its Own
Vessels.

It is apparent that no matter relating to the jurisdic-

tion of the United States beyond the ordinary marine
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league, over its own citizens, vessels or other property,

was or could have become subject of contention before

the International Board.

The controversy grew out of the seizure by United

States Revenue Cutters, in the Behring Sea, of sixteen

Canadian vessels, between August ist, 1886, and March

27th, 1890. In the case of the Sayward, the vessel

forfeited in re Cooper, supra, was also a foreign vessel

and it is probable the Sayward was one of the vessels

about which contention arose and concerning which sub-

mission to arbitration was made, as the opinion of Chief

Justice Fuller was referred to in the arbitration proceed-

ings.

Nothing in the submission or in the arguments before

the Tribunal, or in the award itself, can be found to deny

or question the jurisdiction of the United States over her

own merchant vessels on the high seas, at any place not

in the jurisdiction ot any other sovereignty.and I presume

that such jurisdiction will not be questioned in this case.

W. E. Hall on International Law, Sees. 75, 'j^

and "]-], et seq.

Wheaton's International Law, 8th Ed., Sec. 106,

p. 169.

Halleck's International Law, Sec. 27, p. 173.

The Atlanta, 8th Opin. Atty. Gen., '^^^ found also

reported in Snow's Cases on International

Law, p. 184.

Case of John Anderson, istWarton's Digest,i23,

125, also found reported in Snow's Cases on

International Law, 185.

Retina vs. Leslie, ib., 187. Snow's Cases, etc.

Belgenland, ib., 189.
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Counsel for appellant say (Brief of Messrs. Page and

Eells, p. 15): "The United States is necessarily bound

'* to apply this decision in all controversies now existing

" between itself and its own citizens, as well as foreign

" subjects. The treaty provides that it shall do so by

" its plain terms, but if these were absent the result

** must be the same."

Assuming for the purpose of argument, that the con-

vention or treaty of submission, is a treaty in such a

sense as to make it the law of the land, as contended by

counsel, it is not necessary in order to sustain the pres-

ent decree to deny the proposition advanced by counsel.

The United States might apply this decision to all cases

between itself and its own citizens, in which the question

as to the jurisdiction of the United States beyond one

league, over foreign vessels, is a material issue in the

case, but that would aftord no relief to appellant in the

present case, as there is no such issue in it.

It is suggested that by the terms of the agreement

to arbitrate (Brief of Appellants, p. 17) "the United

" States must pay to foreign ship owners the charges

" sustained by them, on account of the seizure of their

" vessels, and yet in this cause exactly the same acts

" and conditions are sougrht to be made grrounds for the

'' forfeiture of the United States of the property of its

"citizens" and that "such an absurdity cannot find a

" welcome in a court of justice."

l^ut it is respectfully submitted that this suggestion

relates purely to the exercise of political power by the

State Department. It is enough to make the law bind-

ing on the Courts, that the case is presented to the
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Court for decision upon the law as it stands, and that it

accords with the policy of the Government in the

premises.

It may be the present policy of the Government to

make record evidence as to the consistency of its con-

tentions from the beginning upon the important ques-

tion of its right to protect its property and seal fisheries

and of its zeal by enforcing through its Courts and other

branches of the Government, all stipulations which have,

up to this time, been entered into between the United

States and England. It may be that it is the policy of

this Government to punish its own citizens and vessels

and not the citizens and vessels of England.

All these and other considerations, make the ques-

tion one essentially political, so that courts would at

least hesitate to enter any field beyond that of constru-

ing the statutes under which the case is presented.

As suggested above it seems it was the intention of

the Executive of this nation to relegate the punishment

of offenses committed by American and English vessels

under Section 1956, Revised Statutes, to the nation to

which such vessels belong.

The proclamation of th^ President serv^ed upon the

master of the *' La Ninfa " in this case. (Transcript

Exhibit B, pp. 49 and 50) quotes the agreement be-

tween the nations, upon which the Proclamation is

founded.

Paragraph 3 of that agreement is as follows:

" Every vessel or person offending against this pro-

" hibition in the said waters of Behring Sea outside of

* the ordinary territorial limits of the United States,
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'• may be seized and detained by the naval or other duly

" commissioned officers of either of the high contracting

" parties; but they shall be'handed over as soon as prac-

" ticable to the authorities of the nation to which they

" respectively belong, who shall alone have jurisdiction

'' to try the offense and impose the penalties for the

" same. The witnesses and proofs necessary to estab-

" lish the offense shall be sent with them."

I have not been able to find any provision of this char-

acter in the statutes themselves relating to the subject,

prior to the Act of Congress of April 6th. 1894, entitled

" An Act to give effect to the award rendered by Tri-

" bunal of Arbitration at Paris, under the Treaty be-

" tween the United States and Great Britain,

" concluded at Washington, February 29th, 1892,

" for the purpose of submitting to arbitration

" certain questions concerning the preservation of

" the fur seals," (Stats, of U. S., 1 893-1 894, pamphlet

form, p. 62), but the act last referred to restricts the

penalty for killing fur seals etc., to citizens "of the

United States or persons owing the duty of obedience

to the laws or the treaties of the United States," and

persons "belonging to or aboard of a vessel of the

United States,"

Before the enactment of the last statute therefore, it

would seem to have been the intention of the political

department of the Government not to punish foreign

vessels for the violation of Section 1956, Revised

Statutes, but only the vessels of our own nation, and

that since the enactment of April 6th, 1894, this is also

th(! leorislative intention of the nation.
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If for diplomatic reasons it should not be deemed

wise to prosecute these cases, such a conclusion and

policy on the part of the political department could be

only signified by withdrawing the proeeedings instituted,

in some appropriate mode, through the law offices hav-

ing them in charge. *

V.

The Proclamation of the President.

It would appear from the opinion of Judge Bugbee,

the District Judge, (49 F. R., 576) that "the only con-

" tention on the part ot the claimant, is that the 'La

" Ninfa' was not liable to seizure or condemnation, be-

" cause of the fact that after the delivery of the letter

'' of warning and the President's Proclamation there

" was no violation of the law, and that the vessel, being

" a whaler, had a right to remain in the sea."

After making this statement the learned Judge very

justly adds: " But it is very plain that the law was vio-

" lated when fur seals were killed within the dominion

" of the United States, in the waters of Behring Sea;

" that is on July 6th, as shown by the log book. The
" 'La Ninfa' had an American register and an American
'* owner. Whatever jurisdiction the United States may
*' have over foreign vessels in Behring Sea, American

" bottoms are governed by the Act of Congress above

" cited. II the vessel had not been served with the

" warning;; and the President's Proclamation, she micrht

" stiil have been seized and was liable to condemnation.

" Indeed, it may be said that>the President's Proclama-

" tion cuts no fi^^ure in this case. It aimed at nothinu&



14 The Schooner La Ninfa, Etc.

" except to proclaim the modus vivendi. It could not

" control the law."

The Act of March 2cl, 1889, Section 3 (Supp. R. S.,

1874-1891, p. 701) extending the jurisdiction ot the

United States, and requiring a Proclamation by the

President to be made, did not make such proclamation

any element or condition as to the time when the Act

should take effect. The whole clause was purely a di-

rectory provision relating to the promulgation of the

law, just as statutes are authorized and directed to be

published.

Endlich Interp. Stats., Sees. 496-436.

It would be as reasonable to contend that no offense

could be committed under this Section unless the Presi-

dent caused one or more vessels of the United States to

diligently cruise said waters, a duty which was also im-

posed upon him by the same section.

The fact, if it existed, that the owners and masters of

the "La Ninfa," had no notice of the enactment of the

law at the time the acts were committed, might have

weight as grounds for remission of penalty imposed, but

does not constitute a defense to charge of forfeiture.

Respectfully submitted,

CHAS. A. GARTER,

Special U. S. Attorney.


